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Supp. 273. If the intrinsic mistake consists in the insertion of words without 
the testator's knowledge such words may be stricken out and the rest of the 
will admitted to probate. Morrell'v. Morrell (1882) L. R. 7 P. D. 68. But 
words omitted by mistake cannot be added by a court of probate. Goods of 
Schott [1901] P. 190. On the other hand, extrinsic mistakes do not affect the 
validity of the will or any part of it. In re Tousey's Will (1901, N. Y. Surr. 
Ct.) 34 Misc. 363, 69 N. Y. Supp. 846 (mistake as to death of cousin) ; Howell v. 
Troutman (i860) 53 N. C. 276 (mistake as to testator's fatherhood of bene- 
ficiary) ; Kidney's Will (1895) 33 N. B. 9 (mistake as to legitimacy of child 
named as legatee). In order to make the fact of extrinsic mistake material, not 
only the mistake but also the disposition which the testator would have made 
had he not entertained the mistake must appear from the will. Dicta in Gifford 
v. Dyer (1852) 2 R. I. 99, and Dunham v. Averill (1877) 45 Conn. 61. The 
correctness on principle of this view is strengthened by analogous cases which 
apply the doctrine of dependent relative revocation when the mistake appears 
on the face of the revoking instrument. Campbell v. French (1797) 3 Ves. Jun. 
321. In some states by express statute, a child erroneously assumed to be dead 
is allowed to share in the estate. See In re Garraud (1868) 35 Cal. 336. More 
usually statutes protect pretermitted heirs unless their disinheritance was inten- 
tional. Whitby v. Motz (1914) 125 Minn. 40, 145 N. W. 623. The effect of 
showing a mistaken belief as to death in such a case would clearly be to allow 
the child to share in the estate. The principal case is interesting as an addi- 
tional authority upon a point on which the cases are not numerous. 

Workmen's Compensation Act — Basis of Compensation — Gratuities. — In 
addition to his weekly ,wage as railway porter, the claimant received "tips" 
averaging 12 shillings a week. The custom of "tipping" was sanctioned by the 
employer. Held, that such gratuities were part of the "earnings" on which the 
amount of compensation should be based. Helps v. Great Western Railway Co. 
(1917, C. A.) 117 L. T. 229. 

The compensation to be paid an injured employee under workmen's com- 
pensation acts depends, according to the great majority of the statutes, on his 
recompense under the contract of hiring. The expression used in the Acts is 
either "earnings" or "wages." Usually a legislative definition of the term used 
is contained in the Act But, despite such attempt at definition, the solution of 
the problem whether gratuities are to be considered requires the interpretation 
by the court of the terms used, except in New Jersey where the Act expressly 
excludes gratuities. In England, the phrase "average earnings in the employ- 
ment" had previously been held, under certain conditions, to include money 
received as "tips" from one other than the employer. Penn. v. Spiers & Pond 
Ltd. (C. A.) [1908] 1 K. B. 766, 08 L. T. 541- This holding was reaffirmed in 
the principal case. In the only American case found on the point, the term 
"wages" was similarly construed to include "tips" of a taxicab driver. Sloat 
v. Rochester Taxicab Co. (1917) 177 N. Y. App. Div. 57, 163 N. Y. Supp. 904. 
The court in that case declared that other provisions of the Act indicated that 
the legislature saw no broad distinction between the two phrases. In view of 
the economic considerations behind the enactment of the legislation a liberal 
interpretation is justified to effectuate their purpose. See New York C. R. R. 
Co. v. White (1916) 243 U. S. 188, 37 Sup. Ct. 247; Powers v. Hotel Bond Co. 
(1915) 89 Conn. 143, 146, 93 Atl. 245, 247. The decisions as to "tips" are 
believed sound. 



